BURBANK GO, LTD
| BLA 94- 337 Deci ded January 28, 1997

Appeal froma decision of the Glorado Sate fice, Bureau of Land
Managenent , decl ari ng mning cl ai ns abandoned and voi d.

Rever sed.

1 Mning dains: Abandonnent--Mning Qains: Rental or
d ai mMai ntenance Fees: Srall Mner Exenption

Wien a mining clainant lists 10 or fewer clains on an
application for snall mner exenption, its affidavit of
assessnent work lists the sane clains it listed onits
application for exenption, and there is nothing in the
record that appears to contradict appellant's intent
to abandon the clains it did not list onits exenption
application, the clainant qualifies for a snall mner
exenpt i on.

APPEARANCES G eg Fryback, Administrator, Burbank Gl d, Ltd.
(PN ON BY ADM N STRATI VE JUDCGE | RWN

Burbank Gl d, Ltd., has appeal ed the January 26, 1994, decision of the
Ml orado Sate Gfice, Bureau of Land Managenent (BLN), declaring ni ne
mning clains 1/ abandoned and void for failure to satisfy the requirenents
of the Departnent of the Interior and Rel ated Agenci es Appropriations Act
for Hscal Year 1993 (Act), P.L. 102-381, 106 Sat. 1374, 1378-79. B.Ms
deci si on stat ed:

Failure to have applied for a snall mner's exenption or
to have paid the [rental] fee wthinthe tine limts prescribed
by the Act (that is, * * * on or before August 31, 1993)
constituted a statutory abandonnent of the mning claim mll, or
tunnel site.

1/ The clains invol ved are the Burbank A QMG 88792, G oss, QWG 88793;
Burbank 1, QWG 88797; Burbank 2, QMG 88796; Burbank 3, QWG 88795; Qoss 3,
QMG 208187; Burbank Extension #1, QMG 142233; Mix, QMG 236464; and
Shirley B #8, QMG 236472, all located in San Juan Gounty, (ol orado.
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Your exenption, filed on August 30, 1993, was found to be
insufficient. 43 (FR3833.1-6 requires clainants to hold no nore
than 10 mning clains, mll sites, or tunnel sites by the
statutory deadline of the Act, in order to qualify for the
exenption. You did not neet the 10-clai mrequirenent and the
clai ns are decl ared abandoned and void. Ve are returning your
exenption filings.

The record contains appel lant's affidavit of |abor and i nprovenent
filed wth BLMin Decenber 1992 that lists 50 clains. O August 30, 1993,
appel lant filed a letter enclosing certification of exenption from paynent
of rental fee forns for the 1992-93 and 1993-94 assessnent years as well as
the $200 rental fee for those years for the Burbank Tunnel Ste, QWG 88794.

The forns |isted the Burbank Tunnel Ste and the nine clains set forth in
footnote 1. n Decenber 30, 1993, appellant filed an affidavit of |abor
and i nprovenent listing the sane 10 clains. BLMs January 24, 1994,
deci sion fol | oned.

The record contains a BLMmni ng cl ai nant index report |isting
48 clains for Burbank Gl d, Ltd., as of February 10, 1993. It al so
contains a handwitten note stating appel |l ant "had 48 active clains as of
9/21/93 & no relingui shnent had been posted at that tine. "

n appeal appel lant states: "Wen we executed the application for the
snal | miner's exenption, we thought that we were giving you witten notice
to drop all of our mning clains except for the ten clains stated on the
application.” Appellant adds:

V¢ believe this whol e problemoriginated due to a
m sunder standi ng and the failure of the Menorandum dat ed
Novenber 9, 1992, to the Drector of BLMfromthe Assi stant
Solicitor, Onshore Mneral s[,] Dvision of Energy and
Resources [2/] to fully explain that the act of conpleting form
3830-1 (June 1993) did not drop all of your mining clains except
for the 10 listed in this certification form

* * * * * * *

* * % After reviewng these docunents in August of 1993, | went
to your local BLMoffice and net wth your mining claim
specialist, M. Bob Kershaw to nake sure | was doi ng everything
correctly. M. Kershaw stated that | needed to list the

10 clains that we wanted to keep on form3830-1 if we wanted to
only

2/ Menorandumdated Nov. 9, 1992, to Drector, BLM from Assi stant
Solicitor, hshore Mnerals, Dvision of Energy and Resources, entitled
"Hfect of 1993 Appropriations Act -- Requirenents for Mning Rental Fee."
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keep these 10 clains. | told himthat we did want to drop all
clains except for 10 and he said fine. * * * | took M. Kershaw s
direction literally and thought he neant that if | listed the 10
clains we wanted to keep, this was al so stating that we wanted to
drop any other clains not listed. V¢ assuned that this was fully
autonatic and were in fact dropping all other clains. Mself and
ny other partners had spent days before deciding which clains to
keep and which ones to drop. | can prove this.

After reviewng this conversation wth M. Kershaw several
weeks ago, he told ne that he was sorry about the
msunderstandi ng. He thought that when | told himthat we wanted
to drop all of the clains except the 10 |isted on form 3830- 1,
that | knewthat | had to wite a specific statenent in addition
to Form3830-1 to the BLMstating that we wanted to drop the
other clains that we did not want counted toward our 10 clai m
limt.

[1] It is not clear on what BLMbased its advice to appellant in
August 1993. Presunably it was not 43 (FR 3833.3 (1993), for that only
requires a clainant to notify BLMwhen he (or she) sells, assigns, or
conveys an interest inaclaim not when he decides to drop one. In April
1994, however, the Drector of BLMissued Instruction Menorandum (1IN 94-
183. The IMstated in part:

The question has been asked whet her an exenption

certification could act as an "autonatic relinqui shnrent™ in cases
where a clainant hol ds nore than 10 clains but indicates 10 or
fewer on the fornj,] anticipating the voiding by BLMof clains
not paid for or exenpted.

PQLICY: The small miner exenption formcannot be used as
an automatic relingui shnent of excess clains unless a
relingui shnent is clearly stated on the formor el sewhere. The
clai rant who submts the snall mner exenption formwhich
included the statenent "I/we own 10 or fewer mining clains .
.." is naking a fal se statenent if he or she owns nore than 10
clains at the tine the certification is signed. The clai nant
cannot nmake this fal se statenent even under the assunption that
the excess clains woul d drop out on August 31, 1993. In such a
case all clains woul d be considered void for failure to pay the
rental fee or nake a valid certification by the deadline. It is
possible for the claimant to file an exenption whi ch indicates on
the formor el sewhere that he or she i s relinquishing the excess
clains as of the date of the exenption certification. In such a
case the exenption certification could be considered valid
because a relinqui shnent had been filed by the sane date the
claimant certifies to having 10 or fewer clains.
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In Gdlvin W Barrett, 134 I BLA 356, 359-60 (1995), we stated:

In this case, appellants tinely filed certifications of
exenption for both years, but BLMrejected the certifications
because it concl uded that appel |l ants owned nore than 10
unpatented mning clains. Appellants aver on appeal that they
decided to drop the 32 B acktail clains and naintain only their
nine original clains inorder to satisfy the snall mner
exenption requirenents. They assert that they understood that if
they did not act on the 32 clains, those clains woul d be
consi dered abandoned. Appel lants' intent to drop the 32
B acktail clains finds corroboration in their affidavit of annual
assessnent work for the 1993 assessnent year whi ch they recorded
wth the Gounty Recorder on August 6, 1993, and filed wth BLMon
Qtober 1, 1993, in which they list only their nine original 1987
clains as the clains upon which the assessnent work had been
per f or ned.

The situation before us is anal ogous to that before the
Board in Véshburn Mning G., [133 IBLA 294 (1995)] * * *. In
that case, Wshburn Mning Conpany (Vdshburn) had tinely filed
certifications of exenption for both years, but BLMhad deni ed
t he exenption because it had concl uded that appel | ant owned nore
than 10 clains. n appeal Véshburn argued that it had dropped
two clains in order to neet the small mner exenption, noting
that the statenent of annual assessnent work it had recorded on
August 24, 1993, and the notice it had filed wth the US Forest
Service concerned only the 10 clains listed on its certifications
of exenption. The Board found those circunstances sufficient to
establ i sh that Véshburn had owned only 10 clains as of the date
it had filed its certification seeking the snall mner exenption
and vacated BLMs decision. 133 IBLA at 296.

In those cases we found the evidence of clainant's intent to abandon
the "excess" clains in the affidavit of assessnent work filed wth the
county recorder before the August 31, 1993, deadline. However, this
affidavit of assessnent work is evidence of intent rather than an act of
relinqui shnent itself. See The Big Blue Sapphire ., 138 IBLA 1, 5
(1997). As such, we do not consider it essential that affidavit of
assessnent work be filed before August 31, 1993, however, so long as it is
not contradicted later, e.g., by filing an affidavit of assessnent work for
clains previously dropped by not listing themon an application for
exenption. In this case, the evidence of appellant's intent to abandon is
that its Decenber 30, 1993, affidavit of assessnent work |isted the same 10
clains it had listed on its August 30, 1993, application for exenption, and
there is nothing in the record that appears to contradict appellant's
intent to abandon the clains it did not list onits exenption application.

Under these circunstances, we believe appellant qualified for a snall
mner exenption.
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Therefore, in accordance wth the authority delegated to the Interior
Board of Land Appeals by the Secretary of the Interior, 43 GR4.1, BLMs
January 24, 1994, decision is reversed.

WIlT A lrwn
Admini strative Judge

| concur:

C Randall Gant, Jr.
Admini strative Judge
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